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CAUSE NO. 325-332141-22 
 

CHAD PRATHER, 
 
          Plaintiff, 
 

§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

v 
 

§ 
§ 

352nd JUDICIAL DISTRICT 

META PLATFORMS, INC., formerly 
known as FACEBOOK, INC., 
 
          Defendant. 

§ 
§ 
§ 
§ 

 
 
 

TARRANT COUNTY, TEXAS 
 

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS 
 

 COMES NOW, Chad Prather (“Prather” or “Plaintiff), and files this his 

response to Defendant, Meta Platforms, Inc. (“Defendant” or “Meta”) Motion to 

Dismiss (the “Motion”) and respectfully represents the following: 

I. 
INTRODUCTION 

 
1. There can be no question that enforcement of Defendant’s forum 

selection clause would contravene strong Texas public policy.   The opening section of 

HB 20 reads, “this state has a fundamental interest in protecting the free exchange 

of ideas and information in this state.”1    Any attempt to argue the Texas legislature 

intended to allow lawsuits under HB 20 to be brought in the state of California—the 

very state from which social media censorship originated and is perpetrated against 

Texans—cannot be taken seriously.  Thus, Meta’s Motion must be denied because the 

 
1 Section 1 from the text of H.B. 20 as passed by the 87th Legislature, available at 
https://capitol.texas.gov/tlodocs/872/billtext/pdf/HB00020F.pdf#navpanes=0  (emphasis added), attached hereto 
as Exhibit A.  
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forum selection clause falls squarely within the exception to enforcement of forum 

selection clauses articulated by the Texas Supreme Court where “enforcement would 

contravene a strong public policy of the forum where the suit was brought.”  In re 

Lyon Fin. Servs., 257 S.W.3d 228, 231–32 (Tex. 2008). 

II. 
LEGAL STANDARD 

 
2. “Subject to public-policy constraints, forum-selection clauses are 

generally enforceable in Texas.”  Pinto Tech. Ventures, L.P. v. Sheldon, 526 S.W.3d 

428, 432 (Tex. 2017).  “A trial court abuses its discretion in refusing to enforce a 

forum-selection clause unless the party opposing enforcement of the clause can 

clearly show that . . . enforcement would contravene a strong public policy of the 

forum where the suit was brought. . . .”  Id.  “The burden of proof on a party 

challenging the validity of such a clause is heavy.”  Id. 

3. “Parties have the right to contract as they see fit as long as their 

agreement does not violate the law or public policy.”  Id. (citing In re Prudential Ins. 

Co. of Am., 148 S.W.3d 124, 129 (Tex. 2004)).  “[A] court is not bound by a forum 

selection clause if . . . public policy strongly favor[s] a different forum.”  Barnett v. 

Network Sols., Inc., 38 S.W.3d 200, 203 (Tex. App.—Eastland 2001) (pet. denied); 

accord Accelerated Christian Educ. v. Oracle Corp., 925 S.W.2d 66, 71 (Tex. App.—

Dallas 1996) (no pet.). 

4. Regarding common carriers, such as Meta, “[t]he ‘basic characteristic’ of 

common carriage is the ‘requirement to hold oneself out to serve the public 

indiscriminately.’”  United States Telecomms. Ass'n v. FCC, 825 F.3d 674, 740 (D.C. 
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Cir. 2016) (citing Verizon v. FCC, 740 F.3d 623, 651 (D.C. Cir. 2014)).  “That 

requirement prevents common carriers from ‘mak[ing] individualized decisions in 

particular cases, whether and on what terms to deal.’”  Id. (citing FCC v. Midwest 

Video Corp., 440 U.S. 689, 701, 99 S. Ct. 1435, 59 L. Ed. 2d 692 (1979)).  “Equal access 

obligations” have long been imposed on common carriers, “without raising any First 

Amendment issue.”  Id. 

III. 
ARGUMENT 

 
5. Meta’s Motion must be denied because the evidence of strong Texas 

public policy against enforcement of Meta’s forum selection clause could not be more 

clear.  In fact, it is overwhelming.  The mere idea that California, the home state of 

the very same social media companies HB 20 is intended to regulate in Texas, could 

have jurisdiction to adjudicate a dispute arising out of the new law passed by the 

Texas Legislature for the express purpose of protecting the “fundamental interest in 

the free exchange of ideas and information” of “each person in this state,” should be 

offensive to this Court and to every court in Texas.  Exhibit A, HB 20 § 1(1).   

6. The purpose of HB 20, as evidenced below, is to prevent California big 

tech billionaires from imposing their leftist agenda on Texans by silencing 

conservative speech on their social media platforms, which undeniably function as 

today’s public square.  The Texas Legislature identified Meta as a “common carrier” 

of free speech in the public square.  As a matter of law and public policy, common 

carriers do not have the absolute right to “freedom of contract.”  See Telecom Ass’n, 

825 F.3d at 740.  Thus, contrary to Meta’s argument, the strong public policy at issue 
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in this case is not “freedom of contact” for a common carrier.  Rather, it is the 

fundament right of Texans to speak freely in the public square.   

7. If this Court were to grant Meta’s Motion, it would defeat the entire 

legislative and public policy purpose for HB 20 by allowing the deep-blue, far-left 

state of California and its courts to dictate to Texans what they can and cannot say 

in the public square of social media.  Not only that, but the Court would be inviting 

Facebook, a platform that heavily interfered in the 2020 presidential election by 

silencing the Hunter Biden laptop story, to decide what information Texans can and 

cannot see in connection with the November 2022 Texas general elections, which is a 

grave public policy concern. 

8. If the Court wishes to allow Meta to employ the same one-sided 

censorship of free speech to assist Robert “Beto” O’Rourke, in becoming governor of 

Texas for the next 6 years, it would do well in granting Meta’s Motion.  However, if 

the Court wishes to honor the clear and express intent of the Texas Legislature in 

recognizing Texas “has a fundamental interest in protecting the free exchange of idea 

and information in this state” by the passage of HB 20, then the Court must deny 

Meta’s Motion. 

A. “Don’t California My Texas”: the strong public policy evidence. 

9. A popular t-shirt and internet meme with the words “Don’t California 

My Texas” has surfaced over the last few years in response to mass migration to Texas 

from California.  The implication of the phrase is clear—the leftist values of 

Californians, generally speaking, are antithetical to the more conservative values of 
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Texans.  Social media platforms, such as Defendant’s Facebook, are run by 

Californians are intent on imposing their leftist values on the rest of America at the 

expense of the fundamental right to free speech, by controlling the speech and 

information allowed in the public square of social media through censorship.  Texans 

are not having it. 

10. The outcry of millions of Texans against social media censorship of their 

conservative viewpoints from California-based platforms like Defendant’s Facebook 

platform was so loud that Governor Abbott called a special legislative session 

directing the Legislature to pass legislation “protecting social-media and email users 

from being censored.”2   

11. Governor Abbott’s statements, the statements of the bill’s sponsor in the 

Senate, the statements of the bill’s supporters, and the text of the bill itself provides 

not only clear but overwhelming evidence that enforcement of the forum selection 

clause would be against the strong Texas public policy interest of protecting the 

fundamental right of Texans to free speech in the new public square of social media.   

12. Senator Bryan Hughes, the sponsor of the original version of HB 20, first 

introduced as SB 12, stated that the bill would “allow Texans to participate on the 

virtual public square free from Silicon Valley censorship.”3  In a March 5, 2021 press 

conference, Senator Hughes, speaking of Silicon Valley platforms, including Meta, 

made the intent of the bill clear, stating: 

 
2 Proclamation by the Governor Greg Abbott, Aug. 5, 2021, available at 
https://gov.texas.gov/uploads/files/press/PROC_second_called_session_87th_legislature_IMAGE_08-05-21.pdf  
3 Senator Bryan Hughes, @SenBryanHughes, TWITTER (Mar. 5, 2021, 10:48 PM). 
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Sadly, we have a handful of people in America today who 
want to control the town square—want to control social 
media—and want to enforce silence.  If you have a 
viewpoint different from theirs, they want to shut you up.  
That is not the American way, and that is not the Texas 
way.  And so, they enforce that silence for people that don’t 
agree with their agenda on religion or on politics or on 
freedom. 
 
We have a handful of billionaires in San Francisco that run 
these tech companies.  It doesn’t make them the gatekeeper 
of free speech, and that’s not right, that’s not how we’re 
gonna do it.  These people control the new town square, and 
everyone should be able to come there and share their ideas 
and debate and hash things out.  So, that’s what this bill is 
about.  Because today, they can lock you out.  There’s no 
question about that.  Many people here have experienced 
that, getting locked out of social media because you don’t 
conform to their narrow worldview.  This bill, Senate Bill 
12, would give Texans the right to get back online when 
they’re mistreated in that way.  That’s what this bill is 
about.  Again, we believe the bill is gonna lead the nation 
in restoring free speech. 
 
Of course we’re not talking about lewd, lascivious 
obscenity, or anything like that.  You still can’t yell “fire” 
in a crowded theater.  But, your political speech, your 
religious speech, your opinion, sharing news, that’s your 
fundamental American and Texan right, and that’s what 
this bill does.  No one should exclude you because of your 
viewpoint.4 

 
13. At the same press conference, Governor Abbott stated that the purpose 

of the bill was to “fight for First Amendment rights so that conservative speech will 

not be canceled in the state of Texas.”  Id.  Gov. Abbott continued: 

We need to recognize, in Texas, maybe in particular in 
Texas, we see that the First Amendment is under assault 
by these social media companies, and that is not going to 
be tolerated in Texas.  There is a dangerous movement 
that’s spreading across the country to try to silence 

 
4  
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conservative ideas [and] religious beliefs.  We saw that first 
arise on college campuses.  You may recall, last session, we 
passed and signed into law, the campus free speech law, 
ensuring that conservative speech on campuses would not 
be silenced.  But now, we are also seeing in the same way, 
these social media tech companies are using their tools to 
silence conservative speech on their platforms.   
 
Senator Hughes’s bill, Senate Bill 12, protects Texans from 
being wrongfully censored on social media, making sure 
that their voices are gonna be heard and not canceled or 
silenced.  Social media sites like Twitter, like Facebook, 
they are—they have evolved into the modern day public 
square.  These are the areas—it used to be the courthouse 
square where people would come to talk.  Now people are 
going to Facebook and Twitter to talk about their political 
ideas.  And what Facebook and Twitter are doing, they are 
controlling the flow of information and sometimes denying 
the flow of information.  And they are being in the position 
where they are choosing which viewpoints are going to be 
allowed to be presented.  Texas is taking a stand against 
big tech political censorship.  We’re not going to allow it in 
the Lone Star State. 
 
What Senator Hughes’s legislation does is it prohibits 
social media companies from censoring Texans based upon 
Texans’ viewpoints.  It would also allow any Texan who has 
been canceled, censored, or de-platformed to be able to able 
to file a lawsuit against Twitter, Facebook, or any of these 
other companies and make sure they are able to get back 
on so they can share their viewpoints so that we can have 
a robust conversation on all of these platforms about our 
political viewpoints. 
 
The United States of America was built on freedom of 
speech and healthy public debate.  Big tech’s effort to 
silence conservative viewpoints is un-American, un-Texan, 
and it is unacceptable—and pretty soon, it’s gonna be 
against the law in the state of Texas.  Id. 
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14. The Texas House Research Organization’s analysis of HB  

20, referred to as “CSHB 20” published the following findings regarding support for 

the bill: 

• “CSHB 20 would recognize that prominent social media sites have come 
to dominate public discourse in Texas and should be regulated to 
prevent them from unfairly discriminating against certain viewpoints 
and ensure they are accountable for their actions when they remove 
content.”  House Research Organization, Bill Analysis of CSHB 205 
(Aug. 27, 2021), p. 7, attached hereto as Exhibit B. 

• “Laws that Congress crafted when social media companies were in their 
infancy have shielded them from liability for their content, but as the 
companies’ influence has grown, those laws have become outdated, 
making it important for Texas to act.”  Id. 

• “CSHB 20 would curtail big tech companies' ability to silence viewpoints 
on their platforms by prohibiting viewpoint censorship and allowing 
users who were wrongly censored to sue the company and, if successful, 
recover costs and attorney fees.”  Id. 

• “While some say that as private companies, large social media 
companies have the right to control the content on their platforms, such 
companies have essentially become the gatekeepers of free speech and 
have acted to limit mostly, though not exclusively, conservative views. 
The bill would allow the public and the attorney general to serve as 
watchdogs over unwarranted content removal and viewpoint 
censorship.”  Id. at p. 8. 

• “Regulating the content moderation policies of big tech companies would 
not violate their First Amendment rights since due to their dominant 
market shares they function as common carriers of public speech and, 
as such, can be prohibited by the government from discriminating 
against their customers.”  Id. 

• “The bill would not compel speech on the part of social media companies, 
only prevent their censorship of others' speech. The bill's limitation to 
platforms with 50 million domestic monthly users would ensure that it 
applied only to companies that effectively functioned as common carriers 
and served as the new public square.”  Id. 

 
5 Available at https://hro.house.texas.gov/pdf/ba872/HB0020.PDF  
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B. The problem with California courts is they are run by Californians. 
 

15. The foregoing evidence clearly establishes the strong Texas public policy 

behind HB 20 that is reflected in the explicit legislative finding that “this state has a 

fundamental interest in protecting the free exchange of ideas and information in this 

state.”  Exhibit A, HB 20, § 1(2) (emphasis added).  There is a reason Meta wants this 

lawsuit litigated in California, and it has nothing to do with convenience of the 

parties. 

16. Venue in Texas will not burden Meta in any way because this case will 

not go to trial.  There are no issues of material fact.  There is no question as to whether 

Meta censored Plaintiff in violation of HB 20.  Meta admits the censorship in the 

emails attached to Plaintiff’s Original Petition.  This case will go to straight to 

summary judgment where the only question will be whether HB 20 is constitutional.  

More specifically, the question will be whether Facebook is essentially a newspaper 

that merits First Amendment protection or whether Facebook functions as a common 

carrier for speech in the public square, which does not entitle it to First Amendment 

protection.  Telecom Ass’n, 825 F.3d at 741.   

17. The problem with the California courts is that they are run by 

Californians.  There should be no doubt that if the Court allows a California court to 

have jurisdiction over this case, the California court will almost certainly find, just 

like the Obama-appointed U.S. District Judge Robert Pittman in Austin found, that 

Facebook is a newspaper entitled to First Amendment protection.  That is the general 

view of the political left, which dominate the state of California.   
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18. But that is not the general view of Texans as reflected by the Texas 

Legislature, which concluded, in the statute itself, that “social media platforms 

function as common carriers.”  Exhibit A, HB 20, § 1(4).  This is the correct view.  

Facebook provides a platform where over 3 billion users go to voice their views, 

opinions, and to share information and has no reasonably comparable competitor.  

Biden v. Knight First Amendment Inst. At Columbia Univ., 141 S. Ct. 1224 (2021) 

(Thomas, J., concurring).  Regardless, the Texas Legislature has the authority to 

declare companies or industries to be common carriers.6   

19. To hand over jurisdiction to the courts of California would be to 

surrender the sovereignty of the Texas Legislature to the state of California.  The 

Texas Legislature declared that Texas has a “fundamental interest” in protecting “the 

free exchange of ideas and information in this state.”  California does not have a 

fundamental interest in protecting the rights of Texans to speak freely on social 

media.  To allow Meta to contractually dictate venue in California for this uniquely 

Texas law would, without question, contravene the strong Texas public policy 

articulated by the Legislature in passing HB 20 and would defeat the express purpose 

of the law.  Therefore, the Motion must be denied. 

C. Meta’s history of severe election meddling presents another strong 
public policy reason the forum selection clause should not be enforced 
 

 
6 Id. (“[I]t stands to reason that if Congress may demand that telephone companies operate as common carriers, it 
can ask the same of digital platforms”) (citing Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 684 (1994) 
(O’Conner, concurring in part); see also Gulf, C. & S.F. Ry. Co. v. Trawick, 4 S.W. 567, 569 (Tex. 1887) (“That 
railroads are common carriers is determined by the constitution and laws of this state. . . .”). 
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20. After the New York Post broke the bombshell Hunter Biden laptop story 

in October 2020, just before the presidential election, Facebook spokesman, Andy 

Stone, announced that Facebook would be “reducing its distribution on our platform” 

and proceeded, in lockstep with all mainstream media, to restrict the story from being 

shared.7  Recently, The New York Times finally admitted that the Hunter Biden 

laptop story was real.8  A poll conducted by Media Research Center found that 45.1% 

of Biden voters in swing states were unaware of the Hunter Biden laptop story and, 

of those, 9.4% would have changed their vote if they had known.9  The number of 

voters represented by these percentage shifts would have flipped the states of 

Arizona, Georgia, Michigan, Nevada, Pennsylvania, and Wisconsin, giving Donald 

Trump the victory with 311 electoral college votes.10 

21. Whether these numbers are accurate is beside the point.  The public is 

entitled to know the truth about their candidates for political office.  Meta deprived 

the public of knowing information that was material to the choice voters were making 

at the polls.  Meta has already demonstrated its willingness to interfere in the 2022 

Texas governor’s race by suspending Chad Prather, a candidate with over a million 

followers who was highly critical of Gov. Abbott, in the last few days of the primary 

election, for a comment he had made several weeks earlier. 

 
7 Manskar, Noah, Facebook limits spread of The Post’s Hunter Biden expose, New York Post (Oct. 14, 2020); 
Zempel, Kylee, Facebook ‘Whistleblower’ Was Part Of Election-Meddling Team That Nuked The Hunter Biden 
Laptop Story, The Federalist (Oct. 6, 2021). 
8 Garger, Kenneth,  Hunter Biden’s infamous laptop confirmed in New York Times report, New York Post (Mar. 17, 
2022). 
9 Noyes, Rich, Special Report: The Stealing of the Presidency, 2020, mrcNewsBusters (Nov. 24, 2020). 
10 Id. 
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22. We may never know how much content Meta has restricted in this 

current election cycle or previous ones.  One thing, however, is clear.  California big 

tech billionaires should not have the power to wield any influence over Texas 

elections.  The citizens of Texas should have a remedy when their voices are silenced 

in the public square of social media.  Enforcing Meta’s forum selection clause would 

give a California court the power to decide whether Texans have the freedom to share 

information online about Texas elections, and that should be unconscionable to any 

court in this state.  If ever there was a case where enforcement of a forum selection 

clause was against the strong public policy of the forum state, this is that case.  

WHEREFORE, Plaintiff, Chad Prather prays that the Court deny Defendant’s 

Motion and grant all other and further relief to which Plaintiff may be justly entitled. 

     Respectfully submitted, 

/s/ Paul M. Davis   
     Paul M. Davis 
     Texas Bar No. 24078401 
     Paul M. Davis & Associates, P.C. 
     9355 John W. Elliott Dr. #25454 
     Frisco, TX 75034 
     945-348-7884 
     paul@fireduptxlawyer.com 
  

ATTORNEY FOR PLAINTIFF 
CHAD PRATHER 
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CERTIFICATE OF SERVICE 

 I hereby certify that I served the foregoing document on counsel for Defendant 

on April 14, 2022 via electronic service through EFile Texas. 

      /s/ Paul M. Davis   
      Paul M. Davis 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 



H.B.ANo.A20

AN ACT

relating to censorship of or certain other interference with

digital expression, including expression on social media platforms

or through electronic mail messages.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTIONA1.AAThe legislature finds that:

(1)AAeach person in this state has a fundamental

interest in the free exchange of ideas and information, including

the freedom of others to share and receive ideas and information;

(2)AAthis state has a fundamental interest in

protecting the free exchange of ideas and information in this

state;

(3)AAsocial media platforms function as common

carriers, are affected with a public interest, are central public

forums for public debate, and have enjoyed governmental support in

the United States; and

(4)AAsocial media platforms with the largest number of

users are common carriers by virtue of their market dominance.

SECTIONA2.AASubtitle C, Title 5, Business & Commerce Code, is

amended by adding Chapter 120 to read as follows:

CHAPTER 120. SOCIAL MEDIA PLATFORMS

SUBCHAPTER A. GENERAL PROVISIONS

Sec.A120.001.AADEFINITIONS. In this chapter:

(1)AA"Social media platform" means an Internet website
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EXHIBIT B 



HOUSE     HB 20 (2nd reading) 

RESEARCH         Cain, et al. 

ORGANIZATION bill analysis 8/27/2021   (CSHB 20 by Shaheen) 

 

 

SUBJECT: Prohibiting viewpoint-based censorship by some social media platforms 

 

COMMITTEE: Constitutional Rights and Remedies, Select — committee substitute 

recommended 

 

VOTE: 9 ayes — Ashby, Clardy, Geren, Jetton, Klick, Landgraf, Lozano, 

Shaheen, White 

 

5 nays — S. Thompson, Bucy, A. Johnson, Longoria, Moody 

 

1 absent — Neave 

 

WITNESSES: For — W. Scott McCollough, Giganews and Golden Frog; Paul Hodson, 

Grassroots Gold; Sheena Rodriguez, Latinos for America First, Texans 

Against Illegal Immigration; Donald Garner, Texas Faith & Freedom 

Coalition; and 10 individuals; (Registered, but did not testify: Charles 

Simmons, Inda Simmons, Craig Weisman, Wesley Whisenhunt, 

Grassroots Gold; Alan Vera, Harris County Republican Party Ballot 

Security Committee; Jonathan Covey, Texas Values Action; Robert L. 

Green, Travis Co. Republican Party Election Integrity Committee; 

Kathleen Ocker, We the People Liberty in Action; Marcia Strickler, Wilco 

We The People; and 18 individuals) 

 

Against — Tom Giovanetti, Institute for Policy Innovation; James Hines, 

Internet Association; Steve DelBianco, NetChoice; Servando Esparza, 

TechNet; Paula Kothmann; (Registered, but did not testify: Matt Simpson, 

ACLU of Texas; Dionna Hardin, Black Voters Matter; Adrian Shelley, 

Public Citizen; and 16 individuals) 

 

DIGEST: CSHB 20 would establish complaint procedures and disclosure 

requirements for social media platforms regarding the management and 

removal of content. The bill would prohibit censorship by social media 

platforms based on a user's viewpoint. The bill's provisions on social 

media platforms would apply only to a platform or service that 

functionally had more than 50 million active monthly users in the United 

States.  
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Definitions. "Social media platform" would mean a website or application 

that was open to the public, allowed a user to create an account, and 

enabled users to communicate with other users for the primary purpose of 

posting information, comments, messages, or images. "User" would mean 

a person who posted, uploaded, transmitted, shared, or otherwise 

published or received expression through a social media platform, 

including a person who had an account disabled or locked by the social 

media platform.  

 

Discourse on social media platforms. CSHB 20 would prohibit a social 

media platform from censoring a user, a user's expression, or a user's 

ability to receive the expression of another person based on: 

  

 the viewpoint of the user or another person;  

 the viewpoint represented in the user's expression or another 

person's expression; or  

 a user's geographic location in Texas or any part of the state.  

 

The prohibition would apply regardless of whether the viewpoint was 

expressed on the social media platform or another medium. It would apply 

only to a user who resided in, did business in, or shared or received 

expression in Texas, and only to expression that was shared or received in 

Texas. A waiver or purported waiver of the protections provided by the 

bill would be void as against public policy, and could not be enforced by a 

court. 

 

User Remedies. A user could bring an action against a social media 

platform that violated the bill with respect to the user. A user that proved a 

violation would be entitled to recover declaratory relief, including costs 

and reasonable attorney's fees, and injunctive relief. A court would have 

to hold a platform that failed to promptly comply with a court order in 

contempt and would have to use all lawful measures to secure immediate 

compliance with the order, including daily penalties sufficient to secure 

immediate compliance. A user could bring an action under the bill 

regardless of whether another court had enjoined the attorney general 
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from enforcing the bill's provisions or declared any provisions 

unconstitutional unless that court decision was binding on the court where 

the action was brought.  

 

CSHB 20 would not subject a social media platform to damages or other 

legal remedies to the extent the platform was protected from those 

remedies under federal law. A social media platform would not be 

prohibited from censoring expression that:  

 

 the platform was specifically authorized to censor by federal law; 

 was the subject of a referral or request from an organization whose 

purpose is to prevent the sexual exploitation of children and protect 

survivors of childhood sexual abuse from ongoing harassment; 

 directly incited criminal activity or consisted of specific threats of 

violence targeted against a person or group because of their race, 

color, disability, religion, national origin or ancestry, age, sex, or 

status as a peace officer or judge; or 

 was unlawful expression.  

 

The bill could not be construed to prohibit or restrict a social media 

platform from authorizing or facilitating a user's ability to censor specific 

expression at the request of that user. The bill also could not be construed 

to limit or expand intellectual property law. 

 

Public disclosure. A social media platform would have to publicly 

disclose accurate information on its content management, data 

management, and business practices, including specific information about 

how the platform:  

 

 curates and targets content to users;  

 places and promotes content, services, and products, including its 

own;  

 moderates content;  

 uses search, ranking, or other algorithms or procedures that 

determine results on the platform; and 

 provides users' performance data on the use of the platform and its 
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products and services.  

 

The disclosure would have to be sufficient to enable users to make an 

informed choice regarding the purchase of or use of access to or services 

from the platform. The disclosure would have to be published on a 

website easily accessible to the public.  

 

Acceptable use policy. A social media platform would have to publish an 

acceptable use policy in a location easily accessible to a user. The policy 

would have to:  

 

 reasonably inform users about the types of content allowed on the 

platform;  

 explain the steps the platform will take to ensure content complies 

with the policy; 

 explain the means by which users can notify the platform of 

content that potentially violates the acceptable use policy, illegal 

content, or illegal activity, including an email address or complaint 

intake mechanism, a complaint system described by the bill, and;  

 include publication of a biannual transparency report. 

  

Transparency report. The biannual transparency report would include the 

total number of instances in which the platform was alerted to illegal 

content, illegal activity, or potentially policy-violating content and the 

number of instances in which the platform removed content, suspended or 

removed an account, or took other action as specified in the bill. The 

transparency report would have to categorize information by the rule 

violated and whether the source of the alert included a government, a user, 

an internal automated detection tool, coordination with other social media 

platforms, or persons employed by or contracting with the platform. The 

platform would have to publish the quarterly transparency report with an 

open license, in a machine-readable and open format, and in a location 

that was easily accessible to users. 

 

Complaint procedures. CSHB 20 would require a social media platform 

to provide an easily accessible complaint system to enable a user to 
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submit a complaint in good faith and keep track of the status of the 

complaint, including a complaint regarding illegal content or activity or a 

decision made by the social media platform to remove content posted by 

the user. A platform would have to make a good-faith effort to evaluate 

the legality of the content or activity within 48 hours of receiving notice 

of illegal content or illegal activity, excluding weekend hours and subject 

to reasonable exceptions based on concerns about the legitimacy of the 

notice. 

 

Content removal. If a social media platform removed content based on a 

violation of its acceptable use policy, the platform would have to:  

 

 notify the user who provided the content of the removal and 

explain why it was removed;  

 allow the user to appeal the decision; and  

 provide written notice to the user who provided the content of the 

determination regarding a requested appeal, and in the case of a 

reversal of the decision to remove the content, the reason for the 

reversal. 

 

A platform would not have to provide notice to a user who could not be 

contacted after reasonable steps to make contact or if the platform knew 

that the potentially policy violating content related to an ongoing law 

enforcement investigation. 

 

Regarding an appeal by a user over removed content that the user believed 

was not potentially policy-violating content, the platform would have to, 

not later than the 14th day after the date the platform received the 

complaint: 

 

 review the content;  

 determine whether it adhered to the platform's acceptable use 

policy and take appropriate steps based on that determination; and  

 notify the user regarding the determination. 

 

Email. CSHB 20 would prohibit an electronic mail service provider from 
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intentionally impeding the transmission of another person's e-mail 

message based on the content of the message unless the provider was 

authorized to block the transmission under certain provisions of the 

Business and Commerce Code or other state or federal law, or had a good-

faith, reasonable belief that the message contained a computer virus or 

material that was obscene, depicted sexual conduct, or violated other law.  

 

A person injured by a violation of this prohibition could recover an 

amount equal to the lesser of $10 for each message unlawfully impeded or 

$25,000 for each day the message was unlawfully impeded. 

 

Enforcement. The attorney general could bring an action to enjoin a 

violation or potential violation of the bill's provisions and could recover 

costs, reasonable attorney's fees, and reasonable investigative costs. Any 

person could notify the attorney general of a violation or potential 

violation of the bill's provisions regarding viewpoint censorship. 

 

Severability. The bill would provide for the severability of every 

provision, section, subsection, sentence, or clause, and of every 

application of its provisions to any person, group of persons, or 

circumstances. The Legislature would further declare that it would have 

enacted the act, each provision, section, subsection, sentence, or clause of 

the bill, and all constitutional applications of the bill, regardless of the fact 

that any provision, section, subsection, sentence, or clause of the bill or 

application of the bill were to be declared unconstitutional. The bill would 

provide that if any provision was found by any court to be 

unconstitutionally vague, the applications of that provision that did not 

present constitutional vagueness problems would be severed and remain 

in force. The bill would establish that no court could decline to enforce the 

bill's severability requirements on the ground that severance would rewrite 

the statute or involve the court in legislative activity. 

 

The bill would take effect on the 91st day after the last day of the current 

legislative session, and would apply only to a cause of action that accrued 

on or after that date. 

 



HB 20 

House Research Organization 

page 7 

 

 

SUPPORTERS 

SAY: 

CSHB 20 would recognize that prominent social media sites have come to 

dominate public discourse in Texas and should be regulated to prevent 

them from unfairly discriminating against certain viewpoints and ensure 

they are accountable for their actions when they remove content. The bill 

also would bring transparency to the companies' content moderation 

policies and actions.  

 

Laws that Congress crafted when social media companies were in their 

infancy have shielded them from liability for their content, but as the 

companies' influence has grown, those laws have become outdated, 

making it important for Texas to act. CSHB 20 would hold social media 

platforms to basic standards of accountability by requiring them to 

publicly disclose how they target content to users, promote products and 

services, and use algorithms to determine results on their platform. They 

would have to publish an acceptable use policy concerning their content 

moderation policies, publish biannual reports about the content they 

remove, and create an appeal process for content that had been taken 

down. 

 

CSHB 20 would curtail big tech companies' ability to silence viewpoints 

on their platforms by prohibiting viewpoint censorship and allowing users 

who were wrongly censored to sue the company and, if successful, 

recover costs and attorney fees. The bill also would require social media 

companies to implement an easily accessible complaint procedure for 

users to submit complaints about illegal content or the platform's allegedly 

wrongful removal of content. CSHB 20 also would prohibit the blocking 

of email based on the content of a message, while ensuring that providers 

could block messages containing viruses or unlawful material.   

 

While the bill would prohibit censorship based on a user's viewpoint, it 

would not restrict social media platforms' ability to remove certain kinds 

of objectionable content, including obscene or offensively violent material 

otherwise protected by the First Amendment but subject to control under 

the Communications Decency Act. The bill also would not penalize social 

media companies for blocking content that incited criminal activity or 

threatened violence, and would allow for removal of content in order to 
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prevent sexual exploitation of children. 

 

While some say that as private companies, large social media companies 

have the right to control the content on their platforms, such companies 

have essentially become the gatekeepers of free speech and have acted to 

limit mostly, though not exclusively, conservative views. The bill would 

allow the public and the attorney general to serve as watchdogs over 

unwarranted content removal and viewpoint censorship. Regulating the 

content moderation policies of big tech companies would not violate their 

First Amendment rights since due to their dominant market shares they 

function as common carriers of public speech and, as such, can be 

prohibited by the government from discriminating against their customers. 

The bill would not compel speech on the part of social media companies, 

only prevent their censorship of others' speech. The bill's limitation to 

platforms with 50 million domestic monthly users would ensure that it 

applied only to companies that effectively functioned as common carriers 

and served as the new public square.  

 

The bill is unlikely to lead to a rash of lawsuits being filed in Texas courts 

by social media users against the companies because the bill contains no 

cause of action for damages. CSHB 20 also would not share the 

provisions that have caused other bills related to social media censorship 

to be enjoined by federal court in other states. Large social media 

companies have already invested substantially in Texas, so it is unlikely 

that the bill would have any significant negative impact on the state's 

economy and business environment. 

 

CRITICS 

SAY: 

CSHB 20 would run counter to the First Amendment by prohibiting a 

private business from controlling its own content based on dubious claims 

that social media platforms are censoring certain viewpoints. Social media 

companies' market power and hosting of private speech do not transform 

them into a public forum or common carrier subject to First Amendment 

restraints, and no law or court ruling has found social media companies to 

be common carriers. By forcing social media platforms to host any and all 

viewpoints, the bill would compel political speech. The bill's 50 million 

user threshold would be arbitrary and discriminatory and could unfairly 
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target certain companies on the basis of perceived liberal bias. CSHB 20 

could face a costly legal challenge and be found unconstitutional. Similar 

bills outside of Texas have already been enjoined by a federal court. 

 

CSHB 20's distinction between viewpoint and content is unclear. Content 

moderation is at the core of the business models for social media 

companies, who seek to create a welcoming environment for users and 

advertisers. Companies generally take their responsibility seriously and 

try to remove harmful content in an unbiased manner while keeping their 

services open to a broad range of views and ideas. The bill could create an 

incentive for companies to not remove content that may be objectionable 

but not unlawful, such as bullying, misinformation, or even hate speech, 

in order to avoid being accused of violating the bill. Content moderation 

decisions could lead to numerous costly lawsuits for a social media 

company. Requiring social media platforms to publicize their content 

moderation policies also could make it easier for bad actors to circumvent 

those policies. 

 

By subjecting social media companies to burdensome regulation and 

exposing them to expensive litigation, HB 20 could inhibit the state's 

efforts to persuade technology companies to locate Texas through policies 

that are conducive to business and job creation and harm Texas' reputation 

as a business-friendly state. 

 




